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Marijuana Has Gone Mainstream:
The Straight Dope About
Its Impact on Ohio Workers’ Compensation

AGENDA

Medical marijuana in Ohio
The basics
Medical marijuana by the numbers
Just how widespread and accessible is this?
Impacts on Ohio workers’ compensation claims
Evaluating potential liability and calculating
potential exposure
Your employee was just injured and tested positive for
marijuana, what do you do?
Use of 4123.54
Questions?

DINSMORE & SHOHL LLP • LEGAL COUNSEL • DINSMORE.COM
© 2020. ALL RIGHTS RESERVED

3

3

1

6/10/2021

Medical marijuana in Ohio
The basics
The legalization of marijuana for medical purposes formally began in 2016
Medical marijuana became legal as of September 8, 2018
Regulation of the licensure of cultivators, processors, and laboratories is
overseen by the Ohio Department of Commerce
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The basics, continued
Licensure of retail dispensaries, registration of patients and their
caregivers is managed by the Ohio Board of Pharmacy
The Pharmacy Board also regulates requirements for physicians to apply
for and maintain certificates to recommend marijuana (“CTR”)
Finally, the Pharmacy Board is also responsible for maintaining and
amending the list of conditions for which medical marijuana may be
prescribed (“recommended” is the term used in the medical marijuana
context)
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The basics, concluded
36 states and the District of Columbia now authorize some use of medical marijuana
Interesting note: Virginia legalized medical marijuana as of July 1, 2020 and as of July 1,
2021, they will move to legalized recreational marijuana
Ohio joined the states authorizing some use when the first sales occurred in January 2019
The Federation of State Medical Boards, comprising over 70 medical boards, has adopted
guidelines for medical marijuana that include:
Physician-patient relationship
An in person evaluation and history
Informed and shared decision making
A treatment agreement to review other treatment options, risks and benefits
Requiring qualifying conditions
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Medical marijuana by the numbers
Cultivators

There are currently 34 licensed Level I and II provisional licenses

Dispensaries

There are currently 58 licensed dispensaries
The Ohio Board of Pharmacy recently announced up to an additional
73 dispensary licenses that will be awarded through application and
a lottery during summer 2021

Patients

There are currently 197,816 individuals registered as patients, up
from 12,700 at the end of 2018
OARRS reports 158,397 unique patients who purchased medical
marijuana

Physicians

There are currently 675 providers registered to provide certificates of
recommendation, up from 370 at the end of 2018
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Marijuana – a cash crop in a growing market
Since it was made legal in Ohio, sales figures reveal the following as of March 20, 2021

Plant material sold

as of 3/20/2021

as of 3/23/2020

past year

40,475 pounds

10,651 pounds

29,824 pounds

Units of manufactured product

3,115,754 units

582,495 units

2,533,259 units

Product sales

$344 million

$89 million

$255 million

Plant sales average

$30.46 per 1/10 oz.

Manufactured unit average

$42.69 per unit
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Impacts of medical marijuana on Ohio workers’
compensation claims
Not much. Employer’s rights are outlined in Ohio Revised Code 3796.28
Nothing in the law requires an employer to accommodate an employee’s legal use of medical marijuana.
Section 3796.28 | Rights of employer.
Ohio Revised Code Title 37 Health-Safety-Morals
Chapter 3796 Medical Marijuana Control Program
Effective:
September 8, 2016
Latest Legislation:
House Bill 523 - 131st General Assembly
(A) Nothing in this chapter does any of the following:
(1) Requires an employer to permit or accommodate an employee's use, possession, or distribution of medical marijuana;
(2) Prohibits an employer from refusing to hire, discharging, disciplining, or otherwise taking an adverse employment action against a person with respect to hire, tenure,
terms, conditions, or privileges of employment because of that person's use, possession, or distribution of medical marijuana;
(3) Prohibits an employer from establishing and enforcing a drug testing policy, drug-free workplace policy, or zero-tolerance drug policy;
(4) Interferes with any federal restrictions on employment, including the regulations adopted by the United States department of transportation in Title 49 of the Code of
Federal Regulations, as amended;
(5) Permits a person to commence a cause of action against an employer for refusing to hire, discharging, disciplining, discriminating, retaliating, or otherwise taking an
adverse employment action against a person with respect to hire, tenure, terms, conditions, or privileges of employment related to medical marijuana;
(6) Affects the authority of the administrator of workers' compensation to grant rebates or discounts on premium rates to employers that participate in a drug-free
workplace program established in accordance with rules adopted by the administrator under Chapter 4123. of the Revised Code.
(B) A person who is discharged from employment because of that person's use of medical marijuana shall be considered to have been discharged for just cause for purposes of division (D) of
section 4141.29 of the Revised Code if the person's use of medical marijuana was in violation of an employer's drug-free workplace policy, zero-tolerance policy, or other formal program or
policy regulating the use of medical marijuana.
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In Ohio, qualifying conditions are the following:

Qualifying conditions

Ohio Revised Code § 3796.01(A)(6)

AIDS
Amyotrophic lateral sclerosis
Alzheimer’s disease
Cancer
Chronic traumatic encephalopathy
Crohn’s disease
Epilepsy or another seizure disorder
Fibromyalgia
Glaucoma
Hepatitis C
Inflammatory bowel disease
Multiple sclerosis
Chronic and severe or intractable pain
Parkinson’s disease
Positive status for HIV
Post-traumatic stress disorder
Sickle cell anemia
Spinal cord disease or injury
Tourette’s syndrome
Traumatic brain injury
Ulcerative colitis
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Conditions that are relevant in the workers’ comp world
Of the conditions that are qualifying, these could be most relevant in WC claims:

Pain that is either chronic and severe or intractable
Post traumatic stress disorder
Spinal cord disease or injury
Traumatic brain injury
It is worth noting conditions that have been pursued and previously rejected by the Pharmacy Board:
Anxiety
Depression
Insomnia
Opiod use disorder
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For now, BWC has successfully
blocked medical marijuana from
entering the system in Ohio
BWC only covers drugs that are approved by the US FDA. Marijuana is not currently
approved and remains a schedule I illegal drug under federal law
BWC only requires reimbursement of drugs on its pharmaceutical formulary. Marijuana
cannot be included on the formulary at this time and so is not eligible for reimbursement
BWC prescriptions must be dispensed by a registered pharmacist from an enrolled
provider. Licensed marijuana dispensaries are not enrolled providers with BWC
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Defenses against compensability for post-accident
positive drug tests
Yes, Virginia. The defense still exists.
Ohio Revised Code § 4123.54 and § 3792.28(A)(6) still allow employers to
contest claims on the basis of

» 1.
» 2.

Proximate Cause
or
Rebuttable presumption
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Section 4123.54 | Compensation in case of injury or death - agreement if work performed in another state.
Ohio Revised Code Title 41 Labor and Industry
Chapter 4123 Workers' Compensation
Effective:
September 29, 2017
Latest Legislation:
House Bill 27 - 132nd General Assembly

Ohio Revised Code § 4123.54
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(A) Except as otherwise provided in this division or divisions (I) and (K) of this section, every employee, who is injured or who contracts
an occupational disease, and the dependents of each employee who is killed, or dies as the result of an occupational disease contracted
in the course of employment, wherever the injury has occurred or occupational disease has been contracted, is entitled to receive the
compensation for loss sustained on account of the injury, occupational disease, or death, and the medical, nurse, and hospital services
and medicines, and the amount of funeral expenses in case of death, as are provided by this chapter. The compensation and benefits
shall be provided, as applicable, directly from the employee's self-insuring employer as provided in section 4123.35 of the Revised
Code or from the state insurance fund. An employee or dependent is not entitled to receive compensation or benefits under this division
if the employee's injury or occupational disease is either of the following:
(1) Purposely self-inflicted;
(2) Caused by the employee being intoxicated, under the influence of a controlled substance not prescribed by a physician, or under the
influence of marihuana if being intoxicated, under the influence of a controlled substance not prescribed by a physician, or under the
influence of marihuana was the proximate cause of the injury.
(B) For the purpose of this section, provided that an employer has posted written notice to employees that the results of, or the
employee's refusal to submit to, any chemical test described under this division may affect the employee's eligibility for compensation
and benefits pursuant to this chapter and Chapter 4121. of the Revised Code, there is a rebuttable presumption that an employee is
intoxicated, under the influence of a controlled substance not prescribed by the employee's physician, or under the influence of
marihuana and that being intoxicated, under the influence of a controlled substance not prescribed by the employee's physician, or
under the influence of marihuana is the proximate cause of an injury under either of the following conditions:
(1) When any one or more of the following is true:
(a) The employee, through a qualifying chemical test administered within eight hours of an injury, is determined to have an alcohol
concentration level equal to or in excess of the levels established in divisions (A)(1)(b) to (i) of section 4511.19 of the Revised Code.
(b) The employee, through a qualifying chemical test administered within thirty-two hours of an injury, is determined to have a
controlled substance not prescribed by the employee's physician or marihuana in the employee's system at a level equal to or in excess
of the cutoff concentration level for the particular substance as provided in section 40.87 of Title 49 of the Code of Federal Regulations,
49 C.F.R. 40.87, as amended.
(c) The employee, through a qualifying chemical test administered within thirty-two hours of an injury, is determined to have
barbiturates, benzodiazepines, or methadone in the employee's system that tests above levels established by laboratories certified by
the United States department of health and human services.
(2) When the employee refuses to submit to a requested chemical test, on the condition that that employee is or was given notice that
the refusal to submit to any chemical test described in division (B)(1) of this section may affect the employee's eligibility for
compensation and benefits under this chapter and Chapter 4121. of the Revised Code.
(C)(1) For purposes of division (B) of this section, a chemical test is a qualifying chemical test if it is administered to an employee after
an injury under at least one of the following conditions:
(a) When the employee's employer had reasonable cause to suspect that the employee may be intoxicated, under the influence of a
controlled substance not prescribed by the employee's physician, or under the influence of marihuana;
(b) At the request of a police officer pursuant to section 4511.191 of the Revised Code, and not at the request of the employee's
employer;
(c) At the request of a licensed physician who is not employed by the employee's employer, and not at the request of the employee's
employer.
(2) As used in division (C)(1)(a) of this section, "reasonable cause" means, but is not limited to, evidence that an employee is or was
using alcohol, a controlled substance, or marihuana drawn from specific, objective facts and reasonable inferences drawn from these
facts in light of experience and training. These facts and inferences may be based on, but are not limited to, any of the following:
(a) Observable phenomena, such as direct observation of use, possession, or distribution of alcohol, a controlled substance, or
marihuana, or of the physical symptoms of being under the influence of alcohol, a controlled substance, or marihuana, such as but not
limited to slurred speech; dilated pupils; odor of alcohol, a controlled substance, or marihuana; changes in affect; or dynamic mood
swings;
(b) A pattern of abnormal conduct, erratic or aberrant behavior, or deteriorating work performance such as frequent absenteeism,
excessive tardiness, or recurrent accidents, that appears to be related to the use of alcohol, a controlled substance, or marihuana, and
does not appear to be attributable to other factors;
(c) The identification of an employee as the focus of a criminal investigation into unauthorized possession, use, or trafficking of a
controlled substance or marihuana;
(d) A report of use of alcohol, a controlled substance, or marihuana provided by a reliable and credible source;
(e) Repeated or flagrant violations of the safety or work rules of the employee's employer, that are determined by the employee's
supervisor to pose a substantial risk of physical injury or property damage and that appear to be related to the use of alcohol, a
controlled substance, or marihuana and that do not appear attributable to other factors.
(D) Nothing in this section shall be construed to affect the rights of an employer to test employees for alcohol or controlled substance
abuse.
(E) For the purpose of this section, laboratories certified by the United States department of health and human services or laboratories
that meet or exceed the standards of that department for laboratory certification shall be used for processing the test results of a
qualifying chemical test.
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Most employers who rely on post-accident drug
tests do not qualify for the rebuttable presumption
So, what do you need to build a case on intoxication as the proximate cause?
» A drug test timely administered, with a chain of custody and actual results (not just
positive/negative).
» Evidence of impairment, if available. Eye witness testimony (“observable phenomena”),
video, etc.
» Past medical history if it documents marijuana usage to help correlate positive levels with
prior usage.
» A review by a physician to evaluate evidence of the mechanism of the injury with the
medical history or usage and the test results to arrive at an opinion of impairment at the
time of injury and, therefore, intoxication’s proximate cause of the injury.
» Hope to heck your employee is not such a pothead that they will test off-the-charts
positive for up to a month after they last light up!
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Questions?

DINSMORE & SHOHL LLP • LEGAL COUNSEL • DINSMORE.COM
© 2020. ALL RIGHTS RESERVED

16

16

17

6

